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PART I: OVERVIEW

1. The submission of the parties in this case focus on whether the IRPA offers a complete,
comprehensive, and expert review procedure, which would bar the granting of a writ of habeas
corpus; however, the other threshold issue at play in this case is whether Mr. Tusif Ur Rehman
Chhina has actually been deprived of his liberty in a manner that would engage habeas corpus.
The Canadian Prison Law Association (“CPLA”) is intervening with respect to this threshold

issue.

2. Before habeas corpus can be granted, there must be a deprivation of liberty. All
deprivations of liberty fit into one of the three categories described by this Court in Dumas v
Leclerc Institution of Laval: (i) an initial deprivation of liberty; (ii) a substantial change in
conditions amounting to a further deprivation of liberty; or (iii) the continuation of an initially

valid deprivation of liberty that has become unlawful.*

3. Mr. Chhina’s continuing immigration detention is an example of the third category of
Dumas: a deprivation of liberty gone bad. The CPLA submissions focus on how to assess

whether a continuing deprivation of liberty has become unlawful.

4, This issue arises frequently in lower courts—where it has been plagued by confusion
and inconsistency—particularly in cases involving the refusal to transfer inmates in federal
correctional facilities to lower security levels, which are the stock and trade of the lawyer
members of the CPLA.

5. This case provides an opportunity for the Court to address this important issue, and
resolve confusion in the case law, in an area that normally evades appellate review because of

the temporary nature of a detainee’s form of incarceration.

PART 11: POSITION ON THE QUESTION IN ISSUE

6. The CPLA'’s position is that deprivations of liberty of the third category in Dumas are
correctly assessed by examining whether the prisoner is being denied something they are legally

entitled to, not, as some lower courts have held, whether the prisoner is seeking to gain a greater

! Dumas v Leclerc Institution of Laval, [1986] 2 S.C.R. 469 (“Dumas”), at p. 464-465.



level of liberty than they have previously enjoyed.

PART Il1: ARGUMENT

A. General Principles of Habeas Corpus

7. As the Court of Appeal in this case confirmed, habeas corpus is not a narrow or
formalistic remedy. It is one of the cornerstones of liberty, and is essential in enforcing the

protections under sections 7 and 9 of the Charter, and should therefore not be precluded lightly.?

8. Habeas corpus is also broad in its application. As the Ontario Court of Appeal stated in

its most recent decision on habeas corpus, “the decision in May makes clear, habeas corpus

potentially applies to any situation where the state restrains the liberty of the subject’>

B. Steps in a Habeas Corpus Application

9. Habeas corpus has often been used, by all levels of court, including this Court, without
specific reference to the seminal cases that set out the framework for a habeas corpus application,
specifically Dumas” (three types of deprivation of liberty) and May®/Khela® (two-step procedure
for habeas corpus—including assessing whether there has been a deprivation of liberty).’

10.  This Court clearly stated in May,® and again in Khela,® that the first step of a habeas
corpus application is for the Applicant to (a) establish that there has been a deprivation of liberty,
and (b) raise a legitimate ground upon which to question the legality of that deprivation. If the
Applicant passes this threshold, then the onus shifts to the Respondent to establish the lawfulness

2 Chhina v Canada (Public Safety and Emergency Preparedness, 2017 ABCA 248 (“Chhina”),
at paras 22-27.

¥ Wang v Canada, 2018 ONCA 798 (“Wang™), at para 28 [emphasis added].

* Dumas, [1986] 2 S.C.R. 469.

® May v Ferndale Institution, 2005 SCC 82 (“May”).

® Mission Institution v Khela, 2014 SCC 24 (“Khela”).

" See e.g. Khadr v Edmonton Institution, 2014 ABCA 225, aff’d 2015 SCC 26; Canada
(Attorney General) v Whaling, 2014 SCC 20; Liang v Canada (Attorney General), 2014 BCCA
190; Canada (Attorney General) v Lewis, 2015 ONCA 379; Chaudhary v Canada (Minister of
Public Safety & Emergency Preparedness), 2015 ONCA 700; Parent v Guimond, 2016 QCCA
159.

® May, 2005 SCC 82, at para 71.

° Khela, 2014 SCC 24, at para 86.



of that deprivation of liberty.°

11.  As indicated by the Ontario Court of Appeal twice in the past two months, the first stage
of a habeas corpus application (establishing a deprivation of liberty) is a low threshold.™*

12. Regardless of whether Dumas and May/Khela are specifically cited, a deprivation of
liberty is always a threshold for seeking habeas corpus, and this issue was, therefore, before the
lower courts in this case—it was just dealt with implicitly by the parties. Notably, the
Department of Justice did not attempt to argue that the court did not have jurisdiction in this case
just because the Applicant was seeking to gain a greater level of liberty than he had previously

enjoyed (namely, bail).
. The Three Types of Deprivation of Liberty

13. Habeas corpus only applies where there has been a deprivation of liberty. A deprivation
of liberty can take three forms:

(i) an initial deprivation of liberty;
(i) a substantial change in conditions amounting to a further deprivation of liberty; or

(iii) a continuation of the deprivation of liberty.*?

14. The most common category is the second (a substantial change in conditions). This
category is applied most often to situations where a prisoner is transferred to a higher security
level, or from general population to segregation, and thus loses some of the residual liberty they
enjoyed in the less restrictive setting. With this category, the deprivation of liberty is easy to
conceptualize: it is the loss of something the prisoner once had—specifically loss of the freedom

they enjoyed in the less restrictive setting. This was the factual situation in both May and Khela.

15. However, nothing in May or Khela suggests that the loss of something a prisoner once

had is the only way to conceptualize a deprivation of liberty. This is important when looking at

19 The Appellants acknowledge this framework at para 76 of their factum, and do not appear to
take issue with it.

! Toure v Canada (Public Safety & Emergency Preparedness, 2018 ONCA 681 (“Toure”), at
para 51; Wang, 2018 ONCA 798, at para 25.

12 Dumas, [1986] 2 S.C.R. 469, at p, 464.



habeas corpus situations in the first or third categories of Dumas.

16.  As stated recently by Ontario Court of Appeal in Wang, “the most common use [of
habeas corpus] should neither eclipse nor exclude other possible uses.” The Court of Appeal
also stated that habeas corpus is intended to be a broad remedy that applies to any restraint on a
person’s liberty, and “[w]here the state acts to restrict the liberty of the individual, then the

individual must have the right to seek a review of the legitimacy of those restrictions.”*?

17. The broad language throughout the judgement in Wang supports the proposition that
habeas corpus should not be restricted to situations where the prisoner lost something they once

had—Wang states clearly that habeas corpus applies to any restraint on a person’s liberty**

18.  The idea that a deprivation of liberty is not limited to situations where a prisoner has lost
some liberty they once had is consistent with the purpose of habeas corpus, which protects
against capricious, arbitrary, and erroneous detention. The law promises that the courts will not

permit unlawful detentions.

19.  This is important when we return to examining situations such as Mr. Chhina’s (category
three), where the prisoner has not lost something he once had, but, rather, is attempting to gain a
greater level of liberty than they had previously enjoyed (for Mr. Chhina, bail).

D. The Proper Way to Assess Category Three Deprivations of Liberty

20.  The two-step framework from May and Khela—which asks whether there has been a
deprivation of liberty, as a threshold issue—is appropriate for all three of the Dumas categories.
In each category, however, the issue of the deprivation of liberty needs to be assessed differently.

21. A category three case, which involves the continuation of a deprivation of liberty that has
become unlawful, cannot, by definition, be about losing something the prisoner once had. That

is the way to assess a deprivation of liberty in the second category.

22. This may seem obvious, however, there are numerous third category habeas corpus cases

where courts have addressed the deprivation of liberty issue was assessed as though it were a

13 Wang, 2018 ONCA 798, at paras 11, 14, 22, 23.
1 Wang, 2018 ONCA 798, at para 14.



second category. In these cases, prisoners who were claiming that their continuing deprivation
of liberty had become unlawful were denied access to habeas corpus review on the basis that
they were seeking a greater level of liberty than they had previously enjoyed.'® This obviously

conflates the second category with the third.

23.  The CPLA submits that the proper way to address a third category deprivation of liberty,
such as Mr. Chhina’s, is to look at whether the Applicant is being denied a state of liberty they
are legally entitled to. This necessarily involves a superficial assessment of the merits of the
Applicant’s claim about their legal entitlement, in order to assess whether they have raised a

legitimate ground upon which to question the legality of the deprivation of their liberty.

24.  This is akin to establishing a prima facie case. The judge need not do a full assessment of
the reasonableness of the ultimate decision (that is reserved for the second stage of the habeas
corpus procedure, with the onus on the Respondent); however, the judge cannot dispense with
the Applicant’s claim at the first stage on the basis that a deprivation of liberty has not been
established, simply because the judge refuses to do any assessment of whether the Applicant has

a legal claim to a greater liberty than they currently enjoy.
25. In this case, the Alberta Court of Appeal stated:

Where, as here, an applicant claims that the decision to detain him is the continuation of a
lengthy detention of uncertain duration, so that his detention has become unlawful as in
violation of ss 7 and 9 of the Charter, he is entitled to bring an application for habeas
corpus under s 10 of the Charter. On the hearing of the application, the applicant must
show that reasonable grounds exist for his complaint that the detention is exceptionally
lengthy and uncertain. The onus will then shift to the respondent Minister to establish
that the continuing detention is, nevertheless, justified for immigration purposes and
therefore lawful.'®

26.  This is consistent with the approach the CPLA is advocating, if you consider, as the

!> pallagi v Canada (Attorney General), 2011 QCCS 2423, at paras 7-9; Mapara v Ferndale
Institution (Warden), 2012 BCCA 127, at paras 13-16; Moldovan v. Canada (Attorney General),
2012 ONSC 2682 Intervener Canadian Prison Law Association’s Book of Authorities (“CPLA
BOA”), Tab 2, at paras 28-29; Robinson v Canada (Attorney General), 2013 ONSC 7992, at
para 13; Wood v Canada (Atlantic Institution), 2014 NBQB 135, at para 35; Canada (Attorney
General) v White, 2015 ONSC 6994, at para 21; Lao v Canada (Attorney General), 2016 ONSC
1273, CPLA BOA, Tab 1, at paras 3-11.

18 Chhina, 2017 ABCA 248, at para 68.


https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html

Alberta Court of Appeal clearly did, that Mr. Chhina’s legal entitlement was to be free from
arbitrary detention. Infringements of Charter rights are one way to establish a legal entitlement
within the third category of Dumas, but not the only way. A prisoner could also rely on statute,

case law, or policy directives, for example.

217. It would not make sense to claim that Mr. Chhina’s habeas corpus application should be
dismissed simply because he was asking for a greater level of liberty than he had previously
enjoyed (namely, bail). Indeed, the parties have not argued that at any level in this case—they
have accepted that liberty is engaged on these facts.

28. However, this erroneous argument continues to be raised in third category cases and,
where it is accepted, it causes confusion and conflict in the case law. For example, this argument
was advanced by the Department of Justice in the Superior Court in Wang. The application
judge stated, “I agree with the AG that the applicants are now seeking to have less restrictive
terms substituted for the ones to which they are currently subjected. There has been no
deprivation of liberty.”*" But nowhere in that case did the Ontario Court of Appeal acknowledge
that this was a legitimate basis upon which to decide that there had been no deprivation of
liberty. In fact, the court was critical of the application judge for unduly restricting the scope of

habeas corpus and found that it did apply.

29. This issue is a narrow point of law. It needs to be settled, and can be, in this case,
without the need for fulsome argument by the opposing parties, because the CPLA’s position is
not a departure from established law; it is simply a clarification.

30.  What is needed is for the Court to simply affirm that the two-step framework set out in
May and Khela applies to all three of the categories in Dumas, but the issue of the deprivation of
liberty needs to be assessed differently for each of the three categories. For the third category, a
deprivation of liberty is established where the applicant is denied a state of liberty they are
legally entitled to, which requires the judge, at the first stage of habeas corpus procedure, to

examine whether the Applicant has made out a prima facie case.

PART 1V: SUBMISSIONS CONCERNING COSTS

7 Wang, 2017 ONSC 2841, at para 55.



31.  The Prison Law Association does not seek costs and asks that none be ordered against it.

PART V: ORDER SOUGHT

32. The Prison Law Association has been granted leave to intervene and present oral

submissions not exceeding five minutes. No other order is requested.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

DATED at Kingston, Ontario, October 20, 2018.

pa

Simon Borys
Simon Wallace

Counsel for the Intervener, Canadian Prison
Law Association
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